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To be entitled to subrogation, one must pay a debt for which another is liable.' Generally speaking, certain persons are 
excluded and included in the class of persons who are entitled to subrogation with those being excluded pertaining to those 
who discharge debts on which their liability is primary.’ In other words, there can be no right of subrogation when one pays a 
debt that he is obligated to pay,’ nor is subrogation available to one who simply pays his own debt.* Equitable subrogation is 
not a remedy available to a lender that refinances the original debt owed to it.° 


Recognized inclusions include principals who are vicariously liable for the acts of their agents or servants;° the state or local 
government—for example, where a debt is paid from a fund to benefit uninsured motorists,’ where a State paid medical bills 
after an inmate sustained injuries,* or where a sheriff paid an obligation to a judgment creditor following his failure to levy 
upon debtors’ property;’ and the federal government.'° 


Observation: 


As some courts have noted, in determining what types of parties are entitled to subrogation, a key consideration is whether the 


party making the payment was compelled to pay another’s debt; under that circumstance, the party paying the debt has right to 
subrogation.'' The courts also consider whether a direct or derivative obligation is involved.” 
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CUMULATIVE SUPPLEMENT 
Cases: 


Under Vermont law, in order for equitable subrogation to apply, the party paying the debt must not have been primarily liable 
for the debt paid, and that party must have paid the entire debt. GMAC Mortg., LLC v. Orcutt, 506 B.R. 52 (D. Vt. 2014). 


Merchant was not equitably subrogated to any rights of bank, which acted as acquirer that facilitated credit card purchases at 
merchant, as against credit card company with respect to assessments imposed by company against bank in connection with 
data security breaches on merchant’s computer system, and, thus, merchant failed to state claims against company for breach 
of contract and breach of implied duty of good faith and fair dealing based on theory of equitable subrogation, since bank 
withheld corresponding payments from merchant pursuant to indemnification clause in their contract, which obligated 
merchant to indemnify bank for any assessments imposed by company even in cases where company violated contract or law 
by imposing such assessments. Jetro Holdings, LLC v. MasterCard International, Inc., 166 A.D.3d 594, 88 N.Y.S.3d 193 (2d 
Dep’t 2018). 


[END OF SUPPLEMENT] 
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the lender under loan agreements for the proceeds of a check which the collecting bank improperly negotiated, the 
borrowers’ own rights of action were direct and not derivative). 
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